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Appl. No. 10/092,082 DocketNo. BAMB-007AUS 

Reply to Office Action of December 3, 2003 

REMARKS 

The above-identified patent application has been amended and Applicants respectfully 
request the Examiner to reconsider and again examine the claims as amended. 

Claims 13, 14 and 16-37 are pending m the application. Claims 13, 14, and 16-37 are 
i«jected. Claims 25 and 33 are amended herein. 

As an initial matter. Applicants also note that the Exaradner approves drawing subniitted 
n March 6, 2003, Applicants cannot identify drawings submitted on or near that date,' and 
request clarification as to whc&er the Examiner is refarring to drawings ori^aUy submitted on 
the application filing date, March 6. 2002. 

Applicants also note that the attorney docket number listed on the Office action reflects a 
prior docket number and respectMly request that Uie docket number be changed to BAMB- 
007AUS. 

The Claim Obiecrions 

The Examiner objects to Claim 25, stating "Claim 25[ ]recites 'flexibly rigid polymer'. 
Should be -stifitbut flexible polymer-, in order to be consistent with the specification." Claim 
25 is amended herein without prejudice in accordance with the Examiner's suggested wording. 
Claim 33, not mentioned by the Exammer regarding the above wording, is also amended in the 
same regard. 

Ihe Examiner also objects to Claim 33, stating "Claim 33, In. 3, the phrase 'flexing at 
flexing af ; appears to be a double recitation... ." Claim 33 is amended herein without prejudice 
in accorxlance with the Examiner's suggestion. 

In view of the above, Applicants submit that the objection to Claims 25 and 33 should be 
removed. 
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T|ie Reiecticns TT^Her TT.S.C. S102fb> 

The Examiner rejects Claims 13, 14. 16-20, 22, 24, 25. 28-31. 33, and 34 under 35 U.S-C. 
§102(b), or in the alternative, under 35 U.S.C. §103(a). a$ being unpatentable over Russo (US 
patent number 5,417,044). The rejection under 35 U.S.C. §102(b) is discussed first foUowed by ' 
the rejection under 35 U.S-C §103(a). 

Applicants submit that independent Claims 13 and 28 ate patentably distinct over Russo, 
since the cited reference neither describes nor suggests "..jm angle between the plutaUty of tines 
and the handle ranges fiom about ihirty degrees to about sixty degrees... as set forfli in Claims 
13 and 28, The claimed angle range of thirty to sixty degrees defines an acute angle between the 
tines and the handle to facilitate grading a surfece. 

With this artangement, the present invention provides an ability to push "...the rake head 
forward ...to smooth the surfece of the matter, the backwardly directed tines.. Jide on top of the 
material... , Then the user draws the rake head back so that thc...rcarward directed tines engage 
large particles in the material... (page 4, paragraph 2€) 

In contrast, the" horse mucking rake device" of Russo expUcitly states that "...each of the 
tines f^^ a nnfrl^ yiith an ima^natv axis ex tpndin^ &am the handle of about 30"* to about 
60 V (abstract, emphasis added) The angle described by Russo is not in relation to the take 
handle as claimed in the present invention, but rather in relation to ^projected imaginary axis. 
The tines of Russo fbrm an obtuse angle with respect to the handle, not at an acute angle as 
claimed in the present invention. 

Furthermore, Applicants submit that the rake of Russo would be completely unsuitable 
for grading a surfece. If the rake of Russo were to be pushed forward on a surface, it would dig 
into the surfeoe due to the obtuse handleAine angle, thereby roughening the surface instead of 
smoothing the surfece. When pulled backward on a surface, the take of Russo would not pick up 
laiger particles, such as rocks as is desirable when grading soU, for example. 
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In addition. Applicants submit that Claims 13 and 28 are patentably distinct over Faisso, 
since the cited reference neither describes nor suggests "... the plurality of tines include a 
truncated end surface forming an angle mth the handle ranging fiom about plus ten degrees to 

negative ten degrees." 

In view of the above. Applicants submit that Claims 13 ands 28 are patentably distinct 
over Russo. 

Claims 14, 16-20, 22, 24, and 25 depend ftom andtfius include the limitations of Claim 
13, and Claims 29-31, 33, and 34 depend from and thus include the limitations of aaim 28. 
Wus, Applicants submit that Claims 14, 16-20, 22. 24. 25, 29-31, 33. and 34 aie.patentably 
distinct over the cited references generally for the reasons discussed above m conjunction with • 
Claims 13 and 28. 

Applicants submit that Claims 16 and 29 are further patentably distinct over Russo, since 
the cited reference neither describes nor suggests "..Ac truncated end surfaces of the tines are 
bstantially parallel with the handle," as set forth in Claims 1 6 and 29. 


sui 


Applicants submit that Claims 17 and 30 are further patentably distinct over Russo, since 
the cited reference neither describes nor suggests "...Ihe truncated end surfaces of the tines form 
an angle with an axis of the tines ranging from about thirty to about sixty degrees." as set forth in 
Claims 17 and 30. 

With regard to the claimed truncated end suifeces of the tines of Clahns 13, 16, 17, 28. 
29 and 30. the Examiner asserts that, because Russo describes ends of tines having a flaitened 
surface, "...it would have been obvious if not inherent ..[to] one of ordinary skill in the art, that 
Russocontemplaiedflattenedsurfacesofallangularrelationships-.." AppUcants respectfuUy 

disagree. 
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While Russo discloses that tine ends may be a round tip, pointed tip. flat tip or flattened 
surfece. Applicants submit that Rnsso does not disclose or suggest tines include a tnincated end 
surfece forming an angle v«th the handle ranging ftom about plus ten degrees to negative ten 
degrees, as claimed. Given the obtuse angle of the handle and tines in Russo's device, truncated 
end suifeces at an angle with respect lo the handle tanging from about plus ten degrees to 
negative ten degrees would disadvantageously retard penetration of the muck rake tines into 
solid matter. And as described above, the obtuse angje of the tines and handle of the Russo 
muck rake is quite different than the claimed acute angle relationship of the tines and handle. 

With regard to inherency, AppUcants submit that the claimed angle of tJie truncated end 
surfaces are clearly not inherent in Russo. According to the Manual of Patent Examining 
Procedure (MPEP) §21 12, the Examiner has the burden of proof to estabHsh inherency. As the 
Examiner is well aware, the fact that a certain characteristic mi^ be present in the prior art is not 
su£5cient to establish inherency. 

Applicants lespect&lly submit that, because tiie rake tines of Russo need not have 
truncated surfaces that fomi "an angle with the handle ranging firom about phis ten degrees to 
negative ten degrees " as recited in Claims 13 and 28, need not have truncated surfaces that are 
"substantially parallel with the handle" as recited in Claims 16 and 29, and need not have 

truncated surfeces that "form an angle with an axis of the tines ranging fixMn about tiiirty to about 
sixty degrees" as recited in Claims 17 and 30, tiie Examiner has not met the burden to establish 
inherency for any of these claims. 

In view of the above. Applicants submit tiiat the rejection of Claims 14, 16-20, 22, 24, 
and 25, 28-31, 33, and 34 under 35 U.S.C. §102(b) should be removed. 

The Rejections T TfiHpr ^'y IT S.C. gl03(a^ 

Tn View of RuSSO 

The Examiner rejects Claims 13. 14, 16-20, 22, 24, 25, 28-31, 33, and 34 under 35 U.S.C. 
§102(b), or in the ahemative, under 35 U.S.C. §l03(a), as being unpatentable over Russo. The 
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rejection under 35 U.S.C §103(a) is discussed here and the rejection under 35 U.S.C. § 102(b) is 
discussed above. 

The Examiner asserts that Rnsso "...discloses an angle between the pluraUty of tines and 
the handle ranges from about 30-60° " TTie Examiner recognizes, however, that "...Russo does 
not disclose a specific angle between the tine ends and the rake handle... The Examiner asserts 
that "...Russo does disclose the ends of the tines (6) can be round ripped, pointed topped, flat 
tipped, or provided with a rounded surface." The Examiner concludes that "(i]t would have been 
obvious...that one of ordinary skill in the art. the Russo contemplated flattened surfaces of all 
angular relationships with the handle, since no limit is disclosed." AppUcaiits respe^ 

disagiiee. 

As an initial matter, and as the Examiner is aware, as found in MPEP §2142, in^ 
establish a prima facie case of obviousness "...the prior art reference (or prior art references when 
combined) must teach or suggest aU the claim limitations." Applicants i«spectfully submit that 
the Examiner has not met this burden in order to establish prima facie obviousness. 

For substantially the same reasons discussed above in coiyunction with the rejection 
under 35 U.S.C. §102(b), AppUcants submit that independent Claims 13 and 28 are patentably 
distinct over Russo, since Ae cited reference neither describes nor suggests "...an angle between 
the plurality of tines and the handle ranges from about thirty degrees to about sixty degrees... 
as set forth in Claims 13 and 28. The claimed angle range of thirty to sixty degrees defmes an 
acute angle between the tines and the handle to facilitate grading a sutfece in contrast to the 
obtuse angle of the tines and handle of Russo's muck rake. 

Furthermore, contrary to the Examiner's assertion above. AppUcants submit that it would 
not have been obvious for Russo to provide the claimed tines that include a truncai^J end suifece 
forming an angle with the handle ranging from about plus ten degrees to negative ten degrees as 
called for in Claims 1 3 and 28. Such an angle provides certain advantages when grading soil. 
For example, the rake tines as claimed can allow the claimed rake to sUde over the ground when 
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pushed forw^d. However, the claimed airai^genient would render Russo's muck rake unsuitable 
for its intended pmpose. When racking horse muck (i.e., inanuie) Applicants subnut that it is 
desirable for the horse muck rake to penetrate into the horse muck when pushed forward, rather 
than to slide over it. 

In view of the above, Applicants submit that Claims 13 ands 28 are patentably distinct 
over Russo. 

Claims 1 4, 16-20, 22, 24, and 25 depend fyim and thus include the limitations of Claim 
13, and Claims 29-31, 33, and 34 depend from and thus include the limitations of Claim 28. 
Thus, Applicants submit thai Clauns 14. 16-20, 22, 24, 25, 29-3 1, 33, and 34 are patentably 
distinct over the cited references generaUy for the reasons discussed above in conjunction with 
Claims 13 and 28. 

Applicants submit that Claims 16 and 29 axe fiirther patentably distinct over Russo, since 
the cited reference neither describes nor suggests "...the truncated end surfaces of the tines are 
substantially parallel with the handle," as set forth in Claims 16 and 29. 

Applicants submit that Claims 17 and30 are forlher patentably distinct over Russo, since 
the cited reference neither describes nor suggests "...the truncated end surfaces of the tines form 
an angle with an axis of the tines ranging fiom about thurty to about sixty degrees," as set forth in 
Claims 17 and 30. 

In view of the above, AppHcants submit that the iqection of Claims 14, 16-20, 22, 24, 
and 25, 28-31. 33, and 34 under 35 U.S.C. §103(a) should be removed. 

Russo in Vi ftw of Fuller 
The Examiner rejects Claims 21 and 32 under 35 U.S.C § 1 03(a) as being unpatentable 
over Russo. as applied to ClaimtS 19 and 28 above, in view of Fuller (US potent number 
1 ,577,065). the Examiner asserts that Russo discloses "essentially all" that is claimed in Clwrn 
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19, but "...does not disclose providing a plwality of fasteners for securing the tines to the rake 
held." The Examiner relies upon FuUer to supply ^.jemovabkfesteners(12>^^ The Ejcaminer 
concludes that " [i\t would have been obvious to one of ordinary skiU in the art. ...to provide the 
rake of Russo with a plurality of removable fasteners as taught by Fuller... 

Applicants submit that Fuller does not overcome any of the deficiencies of Russo 
described in detail above. Fuller merely discloses a lawn broom that can be cleaned with a 
reverse sweep. AppUcants submit that Fuller, like Russo as described above, foils to teach or 
suggest at least "...an angle between the plurality of tines and the handle ranges from about thirty 
degrees to about Mxty degrees,.." as claimed. 

For substantiaUy the same reasons discussed above in conjunction with Claims 13 and 28, 
Applicants submit that dependent Claims 21 and 32 are patentably distinct over Russo and/or 
Fuller. 

TtiuMftinViewof Judy 
The Examinerrejects Claims 23 and 35 under 35 U.S.C. §103(a) as being unpatentable 
over Russo, as appUed to Claims 13 and 22 above, in view of Judy (US patent number 
4,270,614). The Examiner assert* that Rwsso discloses "essentially all'» that is claimed in Claim 
22. The Examiner recognizes, however, that Russo "...does not disclose the diameter of the 
tines." The Examiner relics upon Judy to disclose a rake having tines with a diameter of 3/1 6" to 
1/2" diameter. Hie Examiner concludes that "[i]t would have been obvious to one of ordinary 
SkiU in the arL..to pit>vide the rake device of Russo, with l/4".l/2" tines, as taught by Judy... 

Applicant submits that Judy foils to remedy any of the shortcomings of Russo set forth 
above. Judy merely discloses a tractor hitch-mounted combination stone rake and ground 
conditioning machine. Applicants submit that Judy docs not teach or suggest "...an angle 
between the pluraUty of tines and the handle ranges ftom about thirty degrees to about sixty 
degrees...^ as claimed. 
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For substantially the same reasons discussed above in conjunction with Claims 13 and 28, 
AppUcants submit that dependent Claims 23 and 35 arc patentably distinct over Rnsso taken 
alone or in combination, with Judy. 

Russo in View of GuidareJU 
The Examiner r^ects Claims 26, 36, and 37 under 35 U.S.C. §103(a) as being 
unpatentable over Russo in view of GuidarcUi (US patent number 5,142,855), The Exanuner 
asserts that Russo discloses "essentially all" that is claimed. Hie Examiner recognizes, however, 
that Russo "...does not disclose...specific use of Nylon." The Examiner relies upon Guidarelli to 
disclose a rake having tines made fiom metal or Nylon. The Examiner concludes that "[i]t would 
have been obvious to one of ordinary skill in the ait„to make the rake device of Rnsso fiom 
Nylon or metal, as taught by GTiidarelli... 

Applicant submits that Guidarelli does not overcome any of the fidUngs of Russo 
described above. Guidarelli merely discloses a rake head having two sets of oppositely-directed 
tines where the tines and head have a generally S-shaped cross-section configuiation so that the 
rake may be operated in either a pulling or pushing mode. Applicant submits that like Russo, 
Guidawlli does not disclose or suggest " ...an angle between the plurality of Hnes and the handle 
ranges from about thirty degrees to about sixty degrees..." 

For substantially the same reasons discussed above. AppHcants submit that Claims 26, 
36, and 37 are patentably distinct over Russo alone or in combination with GuidarellL 

In view of the above. Applicants submit that CUims 13. 14 and 16-37 and the entire case 
are in condition for allowance and should be sent to issue and such action is respectfuUy 
requested. 

The Examiner is respectfully invited to telephone the undersigning attorney if there are 
any questions regarding this Amendment or this application. 
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nic Assistant Commissioner is hereby authorized to charge payment of any additional 
fees associated with this communication or credit any oveipayment to Deposit Account No. 
500845. 

Respectfully submitted. 
Dated: ^7 /ih H Daly. cAey^ Wfford/LLP 



Paul D. Durkee 
Reg. No. 41,003 
Attorney for Applicant(s) 
275 Tiimpike Street, Suite 101 
Canton, MA 02021-2354 
Tel.: (781) 401-9988, ext. 21 
Fax: (781)401-9956 
pdd@dc-m.com 
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